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Carroll County Watershed Authority Liability

UESTION

Isthe Carroll County Watershed Authority (CCWA) a state agency for liability purposes?

OPINION

Yes, for liability purposes the CCWA is a state agency.

ANALYSIS

The Office of the Attorney Generd has opined that Watershed Development Authorities are state
agenciesfor some purposes but not for others. Op. Tenn. Atty. Gen. 84-113 (April 4, 1984). Whether
aWatershed Development Authority is a“state agency” depends upon the language of its enabling
legidation and the purpose for which the“ state agency” characterizationismade. The Court of Appeds
has listed factors used in determining if an entity is a state agency. Hastingsv. So. Central Human
Resource Agency, 829 SW.2d 679, 682 (Tenn. App. 1991). Theseare: (1) whether the enabling statute
exhibits alegidative intent to regard the entity as a state agency; (2) whether the State or political
subdivisionthereof isdirectly involvedin the operation, supervision and control of theentity; (3) whether
the entity servesasaconduit through which the State actsto carry out a public or governmental function;
and (4) whether the State appropriates funds to the entity. See also Austin v. City of Memphis, 684
S.W.2d 624, 637-38 (Tenn. App. 1984). Eventhough an entity is established asacorporate body, that
does not exclude it from being astate agency. Id. It isthe nature and character of the corporation, as
evidenced by its purpose and the type of businessiit transacts, that is determinative.

The CCWA was created by the General Assembly in 1984. It isaclose question whether it should
be considered a state entity. The purpose of the Authority isto do “any and al things necessary or
desirableinforming and executing aplan for the comprehensive devel opment of the resources of Carrall
County, including but not limited to action in cooperation, when necessary or desirable, with gppropriate
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local, state, and federal agencies, in thefields of agriculture, forestry, drainage and flood contral, land
reclamation, electric power utilization, irrigation, water conservation and supply, recregtion, public hedth,
education, manufacturing and trade.” Tenn. Code Ann. §64-1-804(a). The CCWA isgoverned by a
board of directors conssting of Sx (6) members appointed by the governor. Tenn. Code Ann. 864-1-802.
The Authority reportsto the governor on “plansthat may be devel oped for constructing, operating, and
maintaining its projects[for comprehensive development of the streamsand riversof Carroll County],
including recommendationsfor further legidationto put such [plang] into effect.” Tenn. Code Ann. 864-1-
808(4). Itispermitted to enter into contracts with “other public agencies’ for the sale of water. Tenn.
Code Ann. 864-1-804(a). Itisthe understanding of this Officethat all moniesfor the devel opment process
were gppropriated by the State. The Authority may receive additional moniesfrom the federal and local
governments. Loca governments are authorized to levy and collect ad valorem taxes for the purpose of
contributing to the work of the Authority. Tenn. Code Ann. 864-1-809. The Authority isexempt from
al state and locdl taxes. Tenn. Code Ann. 864-1-806. This Office has been informed that the Authority
isaudited by the Comptroller and complieswith the state purchasing statutes. On baanceit appearsthat
the Generd Assembly intended, at least for liability purposes, that the CCWA be consdered a sate entity.
Clarifying legidation would be desirable.

The members of the Board of Directors of the CCWA are state officias. An official has been
defined as** an incumbent of apublic office, an individua who has been appointed or € ected in amanner
prescribed by law, who has adesignation or title given him by law, and who exercises the functions
concerning the public assigned to him by law.”” Stton v. Fulton, 566 S.W.2d 887, 889 (Tenn. App.
1978). The CCWA isgoverned by aboard of directors conssting of six (6) members, resdents of Carroll
County, appointed by the governor to carry out the purposes of the Authority described above. Tenn.
Code Ann. 864-1-802. This Office has been told that the directors are unpaid and not compensated for
travel expenses.

The CCWA does not have any employeesat the present time. Any future employeeswill only
qualify as state employees if they meet the definition of Tenn. Code Ann. 8§8-42-101(3).
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